PROFESSIONAL RESPONSIBILITY
Professor Humbach                                                                                                                  Spring, 2013

                                                                                                                                                                                                       4/9/2013
Books (required): Gillers, Regulation of Lawyers, 9th ed. (Aspen 2012) 

                            Dzienkowski, Professional Responsibility: Standards, Rules, Statutes

Read the following pages of the Gillers casebook, and carefully consider all included Problems, except as otherwise indicated, assignments to the:

      • Model Rules (MR) include the “Comment” but not the remaining material. 

      • NY Model Rules are designated “NY MR”

      • ABA’s Model Code of Professional Responsibility are designated “Model Code.”

Reading # 1            Law Practice as a Profession

            pp. 7-18 (beginning with “Who Makes the Rules?”)

            Lawyer’s Creed of Professionalism (excerpts on TWEN)

            pp. 715-18 (purposes of discipline; sanctions; disciplinary systems)

           p. 718 et seq. (In re Warhaftig); see MR 1.15(a) & (c) (Safekeeping of Property) 
            pp. 743-45 (disciplinary procedures)

Reading # 2      Elements of Client-Lawyer Relationship: Competence

             MR 1.1 (competence); NY MR 1.1. See also MR 1.3 (diligence)
             pp. 25-26 (competence)

             pp. 632-34 (ethical duty of competence; CLE)

             MR 8.3(a)(reporting misconduct); MR 5.1 (responsibilities of a partner or supervisory lawyer)

             pp. 635-36 (“I don’t want to pry, but…” ); See Model Code Canon 9, EC 9-1 & 9-2.

Reading # 3      Elements of the Client-Lawyer Relationship: Agency  

            MR 1.2(a) (Allocation of Authority Between Lawyer and Client)

             pp. 68-69 (vicarious admissions; procedural defaults)


pp. 63-68 (Agency: Taylor v. Illinois.; Baker Machinery)
Cotto v. United States (in Reading # 2-3 handout on TWEN)

pp. 69-71 (confidentiality, fiduciary, loyalty as other agency responsibilities)

            MR 1.2(c) (Scope of representation)

             pp. 72-76 (Nichols v. Keller; Client’s Right to Know)

             p. 76-77 (“In a box”; see MR 1.4; MR 1.7(a)(2))

             MR 1.16 (Withdrawal)

             pp. 92-95 (Terminating the lawyer-client relationship)

Reading # 4      Elements of Client-Lawyer Relationship: Loyalty 

             pp. 71 (loyalty and diligence) 

             MR 1.3 (diligence); NY MR 1.3; Model Code Canon 7 and EC 7-1 (zealous representation) 

             pp. 77-78 (the lawyer’s autonomy)

             MR 1.2(d) (assisting in criminal or fraudulent conduct)

             MR 1.2(c) (limiting scope of representation)


MR 1.2(b) (representation is not “endorsement”)

             pp. 345-52 (are lawyers morally accountable for their clients?)

             MR 1.2(a) (allocation of authority between lawyer and client)

             pp. 80-84 (Jones v. Barnes; scope of lawyer’s autonomy)

             pp. 87-90 (Olfe v. Gordon; scope of client’s autonomy)

             pp. 78-80 (“Ms. Niceperson” and “I Don’t Plea Bargain”)

             pp. 85-87 (“I’d rather die” and “Accept the offer”)

             pp. 155-60 (majority opinion only of Evans v. Jeff D.)

Reading # 5      Elements of the Client-Lawyer Relationship: Confidentiality
             MR 1.6 (Confidentiality); MR 4.1 (Truthfulness in Statements to Others); NY MR 1.6

             pp. 32-36 (Privileged and ethically protected information; policies behind confidentiality)

             pp. 26-27 (“The Case of the Innocent Lifer” and “My client is HIV positive”)

             pp. 423-25 (“The Client’s Loaded .45”)

             pp. 425-30 (In re Ryder)

             MR 3.4(a)


pp. 430-35 (Real evidence and criminal law)

             pp. 436-43 (People v. Meredith; The turnover duty; Does the source matter?)

             MR 1.13(a) and -(f). See also MR 4.3; MR 3.4(f)

             pp. 29-32 (Perez v. Kirk & Carrigan)
             pp. 37-42 (Entity clients and Upjohn v. United States; skip “Slip and fall”)
             pp. 51-63 (Exceptions to the duty of confidentiality)

Reading # 6      Improper Intrusions into Others’ Lawyer-Client Relationships

            pp. 97-100 (communicating with another lawyer’s clients)

            pp. 109-111 (testers)


pp. 111-14 (Prosecutor involvement in criminal investigations: start at bottom of 111)

            pp.114-18 (United States v. Carona & notes)

            pp. 118-22 (Improper/Accidental Acquisition of Conf’l Info)

Reading # 7      Honesty in Negotiations

      Settlement Negotiations:


pp. 21-22 (obligations to clients vs. obligations to others and to justice)
            MR 4.1 (cf. MR 3.3)


pp. 463-66 (lawyers in negotiations and transactional matters)


pp. 469-71 (questions about the lawyer’s own statements)    

pp. 471-81 (Fire Ins, Exch. v. Bell; Hoyt Properties v. Prod. Resources; Virzi v. Grand Trunk)


p.   463 (“The Case of the Dead Witness”)


pp. 483-84 (threatening criminal prosecution);  NY MR 8.4(e)(1) 

      Transactional negotiations:

            pp. 701-08 (Petrillo v. Bachenberg”)


pp. 711-12 (fraud, negligent misrepresentation, etc.)

       Withholding critical information:

            Schatz v. Rosenberg, 943 F.2d 485 (4th Cir. 1991) (on TWEN)

            pp. 467-69 (noisy withdrawals)

            pp. 462 (“The case of the complex formula”)

Reading # 8      Candor in Advocacy  

            pp. 325-39 (introduction to advocacy ethics)

            pp. 344-45 (“Justice as Fairness”)

            MR 3.3 (Candor Toward the Tribunal)

            pp. 353-54 (“Out Carousing With Mickey”)

            Michigan Opinion CI-1164 (1987) (on TWEN)

            pp. 444-45 (“Moving Pictures”)

            pp. 354-56 (Truth and confidences, starting near bottom of 354)

            pp. 374-75 (Robert Bennett’s letter)

            pp. 356-64 (Nix v. Whiteside)

            pp. 364-68 (skim: After Nix, What?)


pp. 368-70 (“Epistemology Problem”; “Avoiding Knowledge”)

            pp. 372-74 (skim: Giving the problem to the judge)

            People v. DePallo (on TWEN)

            pp. 370-71 (“The Lecture”—coaching witnesses)

            MR 3.4 (fairness to opposing party and counsel)

            pp. 396-97 (boundaries of proper argument)


Appeals to Racial Prejudice by Prosecutors (TWEN)
            MR 3.5 (ex parte communications, etc.)  

Reading # 9      Fostering Falsity or Advancing Truth?

            pp. 377-78 (“Parable of Billy” and “The Romance of Annie and Bill”)


pp. 386-87 (“Did you communicate with Cassie?”) 

pp. 376-77 & 378-86 (literal truth vs. perjury)

            “Lucille Took Pills” (contained in the “Reading # 9” questions)

pp. 406-07 (“Maxwell’s Silver Handle .38”)

pp. 397-406 (“The Eyewitness”; arguing for false inferences)

            pp. 388-96 (cross-examining truthful witnesses; appeals to bias)

            MR 3.8 (special responsibilities of a prosecutor)


pp. 445-58 (some issues concerning prosecutors; skip Problem on p. 456)

            Appeals to Racial Prejudice by Prosecutors (on TWEN)

MR 3.1 (frivolous claims; harassment); MR 3.2 (expediting litigation)
            pp. 407-11 (frivolous positions; dilatory tactics)

            Article excerpt, “Abuse of Confidentiality and Fabricated Controversy” (on TWEN)

            pp. 411-16 (hardball and incivility—Mullaney v. Aude)


            pp. 734-39 (In re Schiff)

            pp. 416-22 (misstating facts; obligation to reveal adverse authority; Matter of Thonert)


Reading # 10      Concurrent Conflicts of Interest 
            MR 1.7 (Conflicts); MR 1.8 (Prohibited Transactions); MR 1.10 (Imputed Disqualification)

            pp. 185-91 (typology of conflicts)

            pp. 191-92 (“Lawyer. Realtor. Any Problem?”)

pp. 192-95 (Matter of Neville)

pp. 197-99 (interests adverse to clients)

            pp. 199-204 (media rights; financial assistance)


pp 203-04  (fee-payer interests)

            pp. 270-71 (“Ed’s Daughter Was Driving”)

            pp. 274-75 (stop before last ¶ on 275; client identity & obligation to defend)

            pp. 205-12 (Gellman v. Hilal; lawyers’ legal exposure; gender-religion-race)
            pp. 242-50 (Fiandaca v. Cunningham and notes)

            pp. 250-53 (acting adversely in unrelated matter)

            pp. 254-59 (confidentiality and privilege in multiple representations)

            pp. 241-42 (“Will You Represent Us Both?” and “They’re on the Same Page”)

            pp. 260-65 (malpractice for conflicts; Simpson v. James)

            pp. 276-79 (witness-advocate rule); MR 3.7

Reading # 11     Successive Conflicts of Interest

            MR 1.9 (Conflict of Interest: Former Client)

            pp. 284-92 (Analytica v. NPD and notes on “substantial relationship”)

            pp. 293-99 (Continuing Duty of Loyalty, etc. Stop at “Standing and Waiver”)

            pp. 303-09 (Introduction to and the opinion in Cromley v. Board of Education) 

            Rule 1.11 (Successive Government and Private Employment)

Reading # 12     Discipline

            MR 8.1; MR 8.3 (Reporting Misconduct); MR 8.4 (Misconduct)

            pp. 715-18 (purposes of discipline; sanctions; disciplinary systems)(redux)

           MR 1.15 (Safekeeping of Property)(redux)

            pp. 718-34 (In re Warhaftig (redux) ; In re Austern; Matter of Tsoutsouris)
            pp. 740-43 (duty to report; defenses)
Reading # 13     Malpractice and Beyond (Legal Liabilities of Lawyers)

            pp. 649-53 (malpractice and breach of fiduciary duty)

            pp. 22-25 (Is There a Client Here?)

            pp. 656-63 (Togstad v. Vesely)

            pp. 672-76 (proving malpractice; Smith v. Haynsworth)

            pp. 667-69 (breach of fiduciary duties; Tante v. Herring)

            pp. 676-79 (Hendry v. Peland) 

            pp. 680-87 (Viner v. Sweet)

            pp. 688-96 (Peeler v. Hughes & Luce)
And, as time allows:

Reading # 14     Bar Admission, Unauthorized Practice and Cross-Jurisdictional Practice

Reading # 15     Fees and Pro Bono  
Reading # 16     Advertising and Solicitation    
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